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1 James Somervell and others. 5 | „ 

| H E Deceaſt David Millar Merchant in Edinburgh, by Diſpoſition dated 12th 

October 1700, makes over to Mary Chriſtie his Spouſe, in caſe ſhe ſhould, | 

| happen T0 ſurvive him, all his Effects, ſpecially conveying his Bonds, and 

- his Houſhold Pleniſhing and Shop Goods, conform to an Inven ter. 3 9 

nf 41 his Diſpoſition bears it's onerous Caule in the Narrative thus, For 
* | almuchas Mary Chri 7 POLL, AY .- Wenn 5 2 Wan * 75 1 r v5 4. SELY e 

N R 1 Du r And ammgned to me my Heirs, Oc. in caſe Lhappe; & 

ths to ſurvive her, her whole moveable Goods, Debts, Bonds and others particularly therein 

% mentioned, preſcntly pertaining to her, or that | 

Time of her Dcath. And it being juſt and re 


2.4 


ſhall happen to fall and belong to her the - 


Wow | aſonable in Remuneration of the ſame, That } Ut 
grant the Diſpcſition and Aſſignation under-written, in Favours of the ſaid Mary Chrilie K. 
% in caſe ſhe ſhall happen to ſurvive me; therefore, and for the Love and Favour which I ? 
* have and bear to my ſaid Spouſe,” GW. WS ; NY 


® : 


David Millar, during a long Courſe of Years, had changed the Species of his Goods, and 
altered his Bonds into other Hands ; and therefore ic was thought reaſonable, That a new 

a Appoltion ſhould be granted, ſpecially aſſigning the new ſuper veening Goods and Bands, and. 

"accordingly this was executed 23d February 1731. 4 a 
By this laſt Diſpcſition, David Millar, Not only ratifies, approves and confirms the Diſ- 

"© poſition and Aſſignation the 12th of Oc 


p 5 . ober 1700, both general and ſpecial of his Means 
e and Eſtate, in Favours of his Spouſe, her Heirs and Aſſignies, in the bail Heads and Clauſes 4 


thereof, except in ſo far as any of the Debts wore uplifted, or the Species of Goods cha- 
Prod; but Affe ö bew, and in Corroberation of the foreſaid Diſpolicion, Ing mol 
4 judice thereto in any Sort, and for the ſame Cauſes therein and above expreſt, cransterrs and 
« affigns to, and in Favours of the ſaid Mary Chriſtie his Spouſe, in caſe ſhe happen to (ur- 
„ vive him allenarly, Oc. {0 | 

Both Husband and Wife were aged and infirm Perſons, and it was uncertain which of them 
ſhould be the Surviver, who was to have the whole Effects belunging to both : However, 
the Wiſe dreading that it might be her Fate to drop firſt, made a formal Revocation of the 
Diſpeſition, in Favours of her Husband, and ſertled her Effects amon 


WO 


| | g her own Friends, as 
ſhall afterwards more fully appear, Jo | g | 

But as Providence would have it, the Wife s Fears were diſſipated, and the Husband dyed 
firſt. | 3 | 5 


Upon this unexpected Event, the Wife took Poſſeſſion of all her own and her Husband's 
Effects, as the Surviver, in virtue of the forclaid Aſſignments ; and as ſhe had concealed 
from her Husband her reſileing from the Settlement betwixt them, ſo ſhe no doubt reſolved 
ir ſhould be burried in perpetual Oblivion. | | ß 

But as frequently by unf reſeen Methods, unjuſt Gain R 
James Millar only Brother-German, and neareſt of Kin to the Husband, got providen= 
tially Information of the Wites foreſaid fraudulent Conduct, and thereupon intented Re- ; 
duction and Declarator againſt her, To have it found and declaired, That rhe two leveral | 
„ Deeds by the Husband in her Favours become void, by her revocking the Diſpeſition by 
„6 her to him, which was the onerous Cauſe of both; and that therefore he was intitled to 
a the whole Effects that belonged to his Brother, and that ſhe behoved to take herſelt ro 
„hat belonged to her, either by the Proviſion of Law, or by Proviſion of Parties in their 
„ Contract of Marriage, in caſe any ſuch was.“ | 9 CG | 

The Wife dying within abcut a Year after her Husband, the Proceſs was transferred a- 
eainſt James Semervell her Nephew, and others amongſt whom ſhe had diſtribute her own and 
her Husband's Effects, and now I have Right from James Millar, to whoſe Daughter I am 

arried. 3 | 3 | | „ | 
* The Realons of Reduction coming to be diſcuſſed before my Lord Dun, his Lordſhip gran- 
ted an incident Diligence before Anſwer, Fir inſtructing, That the Wife revocked the Diſpoſition 
granted by her to her Husband, and diſpoued her Effefs to her Friends, And now the Proof being 
concluded, his Lordſhip is to report the Relivancy of the Reaſon of Reduction, viz. whither 
the Wife having revocked the Diſpoſition by her to her Hudband, the two Dijpefitions from him to her 
muſt fall to the Ground, her's being the onerous:Cauſe of both? 5 . 

The Revocation itſelf is produced whole and incire, formal and duly executed, dated 5th 
"Auguſt 1727, about four Years before the Date of che ſecond Diſpoſition by the Husband to 
the Wife. 5 3 2x | : 

This. Revocation was exhibit upon Oath by Mr. Boyle Advocate, who deponed, That 
* Mary Chriſtie, David Millar's Wife came to him, and told him of an Inclination ſhe had to 
© gratifie her Friends, but was under {ume Doubt, whither ſhe was not. diſabled from ſo 
doing, by ſome Deeds granted by her, in Favours of her Husband.” To which the Deponent 
replied, © That if there was any Deed execute by her in Favours of her Husband, poſterior 
to the Contract of Marriage, ſuch Deed was under her Power, and might be revocked, 
„ whereupon the ſaid Mary Chriſtie did execute a Revocation immediately, and ſubſcribed it 
in the Deponent's Preſence, to which he is an inſtrumentary Witneſs, that ſhe put the 
* Revocation in the Deponent's Hand, deſiring him to keep it till ſhe called for it, and which 
he has detained ever ſince, and now exhibits.” - Thomas Goldie Writter to the Signet the o- 


chend 


eturns to the true and juſt Ouners, 


N 


s the other. 


1 | ieee 2 F : ( 2 ) . | [ 
ther inſtrumentary Witneſs, affirms likeways the Deed of Revocation upon Oath, That it war jy 
over before figning, and that ſhe was very well ſatisfied therewith. | 


Both the foreſaid Witneſſes alſo concur, That ſome Time after this Revocation, the (aid 
Mary Chriſtie ſubſcribed a Diſpoſition in Favours of James Hamilton Wig-maker her Nephey, 


and ſeveral other Perſons, and to which they were ſubſcribin Witneſſes ; and Mr. Goldie ex- 


hibits the Scroll of that Diſpoſition wrote by himſelf, and depones, that it was dated inte 
Year 1730, and which Diſpoſition was ſigned and delivered in her own Houle; that it wa; 
read over to her before ſigning, and that ſhe was well ſatisfied therewith. 


Jour Lordfhips fee, That it was not by any Surprize or falſe Suggeſtion from James He 


nilton, or any other Perſon whatſomever, Cas her Friends are pleaſed now to repreſent) but 
that it was by deliberate Advice ſhe made the Revocation, and that it was for ſome Years there. 


after before ſhe pitched upon her particular Relations, to whom ſhe was ro bequeath her 


Effects: That for Secrecy, this Revocation was intruſted with a Perſon of Character, who 
would not betray it, and the other Witneſs is likeways a Perſon of Credic ; and they both 
depone, that none was preſent but the inſtrumentary Witneſſes and the ſaid James Hamilt 
when the Deeds were figned. | ; 


Ass to the Queſtion, whither thoſe Deeds granted by the Wife, particularly the Revocation, 
which is ſtill a probative Deed, ſhall be ſufficient to evacuate che Deeds by the Husband in 


Favours of the Wife: It would feem beyond all Controverſy, that thoſe Deeds from the 


Husband to the Wife, being founded on her's in his Favours, muſt fall to the Ground by Re- 


vocation of that Deed, which was the procuring Caule of them, 
It's plain from the Narrative of che firſt Diſpoſition above-noticed, 'That the Diſpoſition 


by che Husband to the Wife, was purely in Recompenſe of that granted by her to him; and 
is fo expreſly termed, which therefore it is impoſſible could ſubſiſt, when her Donation to him, 
wiz her Right of the ſame Date of her own Ettects, in liis Favours was revocked. | 


As to the feccnd Diſpoſition, it is expreſly in Corroboration of the firſt, aud for the ſame 
Cauſes therein; and therefore, if the firſt Diſpoſition falls to the Ground, as fine cauſa, or 
cauſa data non fecuta, (Which is the Caſe) the corroborative Right muſt likways give way as 


a Superſtructure without a Foundation: If the Husband had known that the Wife had retrac- 


ted the Diſpoſiticn in his Favours, in the Event of his Survival; it was impoſſible, and incun- 
ſiſtent with common Senſe, that he c uld have corroborated the Right made to her in Remu- 


neration of hers to him, which ſhe had at the Time evacuate, or that for the ſame Cauſe 


( viz. in Recompenſe of her Right to him, which was voided) he ſhould have renewed the 


Right in her Favours upon the Event of her Survival. 


Therefore both thoſe Deeds from t e Husband to the Wife are deſtitute of his Conſent, 


which alone can ſupport any Deed ; the Husband's Conſent, that the Wife ſhould have all the 


Effects in the Event of her Survival, was expreſty founded on the Suppoſition, that he had 
frum ber a ſubſiſting Right to all her Effects, in the contrair Event of his Survival, ſo that 


her Revocation of that Right plainly excludes her from the Benefit of his Deeds, in her 
Favours, granted on Account of hers to him. : 


The Defenders in ſupport of this ſubdolous Behaviour of the Wife's have the Aſſurance to 
contend,* That ber Aſſignation to her Husband was not revocable, tha® the Settlement 


« was in Place of a Contract of Marriage, that both Diſpoſitions were onerous, and not meer 


* Donations, being reciprocal and remuneratory, and the one the mutual onerous Cauſe of 


Bur in the firſt Place, thoſe reciprocal Pactions betwixt Husband and Wife, that the long- 


eſt liver ſhould ſucceed to the other, as they are intirely reprobat among all Perſons what- 


ſoever (except Soldiers) by the civil Law * fo they are repudiate by the Laws and Cuſtoms 
of moſt Nations in Europe f Peckius concludes what he ſays on this Subject 


„ 7 19. Cod. thus, Summa igitur horum dictorum eſto, Conventionem inter conjuges de mutua ſuc- 


de Patt. ceſſione uſque adeo in utilem eſſe, ut ne juramento quidem firmetur quia non eſt O- 
| ligatorium, contra bonos mores preſtitum Juramentum. 


+ Peck, de The Reaſon for diſcountenancing ſuch Compacts, is the ſame which tock 


Teftlam, conjug. Place with the Romans, and is founded in Nature, quia inducunt wotum captande 


Lib. 1. Cap. 8. mortis alienæ, they tempt the one to wiſh for, and ſometimes to contrive the 


Death of the other. 5 Eo, 
The outmoſt Indulgence that the Laws of any Nation have allowed to ſuch Pais 


ons is, That they are valid in a Contract of Marriage (whereby it may be provided) | 
That failing Children, the Spouſe that ſurvives ſhall ſucceed to the other, & and this is frequent!y 


practiſed with us among the meaner Sort in their Contracts of Marriage: 
Van. Lewen This reduced the Defenders to the Neceſſity of arguing the Caſe, as if 
Conſ. for Lib. 1. this Settlement ſtood in Place of a Contract of Marriage. 


Cap. 12.4. 12. But the Defenders cannot reap any Advantage by this Way of ſhewins ; 
Voet. H. 16. in for not only does it appear that the Wife owned to the Witneſſes, that 
med. de Pact. there was a Contract of Marriage, and Proviſions made to her therein, which 


ſhe had paſt from by the Deeds in Favours of her Husband, but likeways 

from the Revocation it ſelf : By it ſhe revocks, A! Diſpoſitions by her in Favours of her Husband, 

during the ſtanding of the Marriage, and ſince the Contract of Marriage betwixt them, dated 17 

December 1697, in ſo far as the ſume are prejudicial to the Provifions conceived by the ſaid Contract, 

in Favours of her, her Heirs, Executors and Afſignies, or to any other Proviſion out of his Eſtate, real or 
perſonal, to which ſhe or her forefaids may be juſtly intituled by Law. 

Therefore whatever is become of the Contract of Marriage now (for perhaps it is Aare 


e 
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by the Defenders, to make Way for this Argument) the Wife or none in her Right can ever 
deny, but there was once a Contract of Marriage, aſcertaining their reſpective Rights in their 


own, or each others Effects. 


The Scroll of the Diſpoſition to James Hamilton, exhibited by Mr. Goldie, bears expreſly the 
Date Ikeways of the Contract of Marriage, and that her Intereſt thereby was a Power of 
Diſpoſal of 4000 Merks, and which ſhe thereby deſtributes among her Friends: I do not 
admit the Tenor of the Contract to be as ſet forth in the Scroll, nor that the Wife's Intereſt 
therein was ſo extenſive; But do contend, that the Defenders cannot now diſown a Contract 
of Marriage, which the Wite her ſelf in whoſe Right they ſucceed, has ſo ſolemnly and by 


repeated Deeds acknowledged. 


Therefore it being taken for granted, that there was a Contract of Marriage ; I do 
contend, that any ſubſequent Tranſaction betwixt Husband and Wiſe, except in Imple- 
ment of the Proviſions therein, and in Proſecution of the meaſures thereby concerted, is 
revockable as a Donation : The Contra& of Marriage is the ſtanding Rule for clearing 
Marches betwixt the Spouſes. : | 

J do indeed admit, That where a ſpecial Remuneratory Right is granted by a Husband 
to his Wife, for Subjects made over ro him, which perhaps the Husbind has diſpoſed off, 
or cenſumed, it is not revockable by the Husband, becauſe the Wife cannot be retroceſſed to 
her own Right; but otherways, no Tranſactions betwixt Spouſes ſubſcquent to a Contract 
of Marriage, and inconſiſtent with the Terms thereof, are irrevockable, even tho' depending 
upon a future Contingency. bone | 

Thus a Wife who was in her Contract of Marriage provided to the Half of the Conqueſt, 
having renounced that Intereſt, and accepted of a Sum certain in Place of it, during the 


Marriage was found by your Lordſhips within theſe few Years, to have Right after Dif- 
ſolution of the Marriage, to recur to her Proviſion of Conqueſt, which was conſiderably 


greater than the ſpecial Sum. f | | 
+ The Executors of And can there be any Doubt in this Caſe, where a new Settlement 


—— Allan, againſt the js ſubſtitute in Place of the Con:ra& of M.rriage. For Inſtance, the 


xecutors of William Wife here, who upon Suppoſition, was to have Right to 4000 Merks, in 
Bairn gather. the Caſe of her Predeceaſe, made over this Right, and all her other 
Effects to her Husband ; what couid hinder her to revoke that Deed of 
Allienation in his Favours, and recur to her Contract of Marriage; therefore the Advice 
given her was very wholeſcme, and well founded in Law? And if ſhe had predeceaſed, her 
Friends would have applauded it, and maintain d this Side of the Argument. 
At the ſame Time it's poſſible they have deſtroyed the Contract of Marriage ſince the 
Husbard's Death fraudulently, that they might ſupport this Settlement as irrevockable, con- 
trary to the Wife's own Deed of Revocation ; and if that is the Caſe, they muſt betake 


" themſelves to the Proviſions of Law, tho' they cannot in the mean Time deny bur there was 


a Contract of Marriage, and that it was not deſtroyed by mutual Conſent of Husband and 
Wife, becauſe it exiſted 30 Years after that Settlement, | | 

The very Form of concerting thoſe Writes ſhows, that it was in the Power of, art leaſt 
the Wife to revock : Her Diſpc ſition as it is narrated in the Husbands (for it ſelf dues not 
appear) has born for pure Love and Favour, beciuſe his was granted in Remuneration: Now 
what could hinder the Wife, if ſhe found herſelf predeceafing to deſtroy the remuneratory 
Deeds granted by the Husband, whereby there would not be the leaſt Veſtige of the 
onerous Cauſe of hers to him, ſo that it would reſt on the Foot of a mere Donation. 

In the third Place, Tho' this Settlement had been irrevockable, (as it's plain it was not 
yet the Wife having reſiled from it, is excluded from ever founding thereon : Her own 
Renunciation and Recluimation, muſt be a perpetual Bar againſt her, and repel her perſonali 
exceptione, from ever claiming any Benefit from that Tranſa&ion, which ſhe herſelf has rejec- 

| ted: Thus the Lords found, f That a Party having reclaimed againſt, 
December 21ſt 1680, aud raiſed Reduction of a Decreet Arbitral, could net thereafter return thereto, 
Ander ſon contra Bruce, The Defenders indeed pretend, That the Wife ſometime before her 

| | Husband's Death, when ſhe herſelf was likely to predeceaſe, called for 
the Diſpoſition from Hamilton, and upbraided him for impoſing upon her in granting it, and 
deſtroyed it, this they offered to prove. Hence they contend, that this was a reſiling from the 
Revocation, which had gone out of her Head, otherways ſhe would alſo have cancell'd it. 

For Anſwer, it's very probable, That through the Influence of the Defenders, the Wife 
repented of the Right ſhe had granted to Hamilton her Nephew ; for truly he's quite ne- 
glected in her laſt Settlement, tho' he's as near a Relation as ſhe had in the World; bur 
ir would require ſtrong Faith to believe, that ſhe deſtroyed that Right, with inrent, 'thar 
her whole Effects ſhould go to her Husband, in virtue of the Original Settlement: Her 
Conſcience (is it pcflible? ) check'd her for reſiling from that Settlement, when at the 
ſame Time ſhe leaves intire a Revocation of it in the Hands of a faithful Truſtee. 

The Thing it ſelf ſpeaks out, That ſhe revockd Hamiltons Diſpoſition, with no other 
View, but that ſhe might make an other Settlement, ia Favours of thoſe who had her in 
their Power at the Time; and had by their Inſinuations allienat her Affections from him, 
by deſtroying that Deed (the Revocation ſubſiſting ) her whole Effects were to go equal- 
ly among her Nephews or Neices without any new Deed. | | | 

A Pretence of Forgetfulneſs, That ſhe had granted the Revocation, is a very weak 
and ſham Excuſe, and can never be preſumed : She is ſaid by the Defenders to have 
had in her Eye, the Settlement made betwixt her and her Husband concerning the Survival- 


ſhip 


7 + 0 n \ 
hip, and to recur to. her Diſpoſition in his Favours for that Effect. This Diſpoſition is 
dated no latter than the 1700, and yet ſhe is ſaid to have forgotten the Revocation, dated 

Anno 1727, and which was a neceflary Preparative to Hamilton's Aſſignation; if the Wife's 

Memory was thus diſpoſed, it was a convenient Memory indeed; for, if ſhe had predecea(- 
ſed, the Defenders would juſtly have contended, that the Revocation ſtill ſubſiſted, and 
no Manner of Doubt it did. Ed | 8 | 

The Defenders are hard put to it, when they pretend, That the Revocation was not an 
 effeflual Deed, never having been publiſhed, but only in the Hands of a Truſtee. It's moſt certain 

That the publiſhing this Revocation would have defeat the Wite's Deſign: It was not to 

have come to her Husband's Ears, for then he would have been moved with juſt In— 
dignation againſt her, and would have been ſo far from corroborating the former Right to 

her, that no Doubt he would expreily have recalled it, and prevented this Proceſs ; the 

Revocation was good the Moment it was formally ſigned, tho' ſtill in her own Hand, and 
much more when committed to a Truſtee, to be made Uſe of by her, as the Event ſhould 
happen, and Occaſion require. | 0 | „„ | 

It is laſtly pretended, That the Wife's Acceptance of a new Aſſignation from her Hus- 
band was a redintegrating the old Right, granted by her in his Favours, and a paſling from 
the Revocation of it; becauſe it bears to be granted for the ſame Cauſes mentioned in the firſt, 
thoſe Cauſes being her Diſpoſition ro him, | 5 | 

Bur this is too thin and ſubtil: There is no Doubt, but in the Husband's Apprehenſion, 
the Cauſe of the firſt ſtill ſubſiſted; for otherways, he would not have corroborat it, and 
granted a new Right, bearing for the ſame Cauſes containd in the former; but it is not 
poſſible, that that can make the Wife s Diſpoſition revive againſt her, whoſe Revocation ſtill 
ſubſiſted. e | 5 | 

It is to be copſidered further on this Head, That the ſecond Deed is meerly a Deed by 
the Husband alone, never delivered by him to the Wife, But expreſly diſpenſing with the 

got delivery; and that albeit the ſame be lying by him the Time of his Deceaſe, or in 

„ the Hands of any other Perſon undelivered ; yer, nevertheleſs he wills and ordains the ſame 
e to have the Effect of a delivered Evident”: And therefore if the Wite had predeceas'd, 
her Effects muſt have gone conform to the Proviſions in her Contract of Marriage, or as 
the Law directs ; and it was imp. ſſibſe to have fixed any Acceptance upon her of this ſecond 
Deed, and thence to infer her recurring to the Settlement with her Husband, or Adher- 
ence. thereto, ſo that the Matter would have gone plainly upon the Foot of the 
Revocation. | 5 

It was faintly argued, That the Rights under Reduction, bear not only to be in Re— 
compence of the Wite's Right. but alſo for Love and Favour; and, that therefore they may be 
ſuſtained on that Head, tao the Right from the Wife had been effectually revock'd. But it's 
plain from the Narrative of the Husband's firſt Diſpoſition That the Wite's to him was the 
true procuring Cauſe of it, and the Words Love and Favour, are only ot Courſe inſert in 
the Deeds among ſuch Relations but which in this Caſe was plainly founded on the re- 
ciprocal Cauſe. The corrobrative Deed being granted for the ſame Cauſes witi the firſt, muſt 
ſtand or tall with it: And ſure his Love would have been turned to Hatred, if at the Time 
ot this he had known that his Wife had dealt ſo injuriouſly by him, as to revock the Deed 
in his Favours | 1 | 

And now that it appears the Wife ſurviving, that ſhe had revock'd by a ſtanding Deed, - 
the Right in Favours of her Husbapd, in the Event of her Predeceaſe, how 1s it poſſible 
ſhe can take any Benefit from theſe Deeds of her Husband's, in the Event of her ſurviving, 

plainly founded upon here's to him: When the Cauſe is removed, the Effect muſt like · 
ways ceaſe; and when the Foundation is raz d, the Superſtructure muſt fall. 8 

The Defenders argue, That the Revocation by the Wife was a Do ation from her to 
her Husband, becauſe he was thereby retroceſſed to his own Right: No Doubt the Hus- 
band was thereby retroceſſed, which is the whole of my Argument; but that her Accept- 
ance of a ſecond Right trom the Husband, who ſuppoſed that the Right from his Wife in 
his Favours till ſubſiſted, did revive that Right, when the Wife made no new Deed, nor 
revocked her Revocation, I abſolutly do deny. | | 4 EE 

Admitting that this new Deed by the Husband had been delivered to the Wiſe, ſhe 
muſt have accepted ir from the ſame Motive, that ſhe ſuffered her Husband's old Piſpoſ- 
ition in her Favours ſtil] ro continue, notwithſtanding that ſhe had revocked her's to him, 
which was the onerous Cauſe of it: She was to play Faſt and Looſe, ſhe thought to have 
keept her Husband faſt by the firſt Settlement, in Caſe ſhe' was the Surviver, and there- 
by inhance nis whole Eff. cts; bur ſhe was to be looſe by the Revocation, in Caſe ſhe 

hapened to predeceaſe; and truly it had been eaſy for her ſelf or her Friends (it ſhe had 
been to go firſt ) to put out of the Way both firſt and ſecond Diſpoſitions, in Cale they had 
been lying by her: At the ſame Time it is denyed, that ever the ſec-nd D.ſpoſition was 
delivered to the Wife, as appears by the foreſaid Clauſes, it never was intended. 


In Reſpect whereof, it's not doubted but your Lordfhips will fiad, that the Diſpofitions by 
the Husband to the Wie in the Event of her Survival are void; in reſpect of her revocking 
ber Diſpoſition to him of all her Effe:ts, in the Event of his Survival, whereupon theſe from 
him were founded, as being granted, ſine cauſa, or cauſa data non ſecuta. 


AND. MDovarr, 


